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SECTION 12:  BURGLARY 
 
I. FILING 
 

A. EVIDENTIARY SUFFICIENCY 
 

1. Burglary in the first degree cases and cases involving repeat burglary 
offenders will be filed if sufficient admissible evidence exists that, when 
considered with the most plausible, reasonably foreseeable defense that 
could be raised under the evidence, would justify conviction by a 
reasonable and objective fact-finder. 

 
2. All other burglary cases will be filed if the admissible evidence is of such 

convincing force as to make it probable that a reasonable and objective 
fact-finder would convict after hearing all the admissible evidence and the 
most plausible defense that could be raised. 

 
3. As to either first or second degree burglary or residential burglary, there 

must then be sufficient admissible evidence that the defendant intended to 
commit a crime(s) against a person or property within, sufficient to satisfy 
a reasonable and objective fact-finder of that conclusion. 

 
B. CHARGE SELECTION 
 

1. Degree 
 

a. Burglary in the First Degree – 9A.52.020 
 

(1) Definitions 
  

(a) Enter - RCW 9A.52.010(2) 
 
(b)  Enter or remains unlawfully - RCW 9A.52.010(3) 

 
(2) Burglary in the First Degree - Armed with a Deadly 

Weapon 
 
 Burglary in the First Degree should only be filed under the 

armed with a deadly weapon prong if there is some 
evidence that the weapon was intended to be used as a 
weapon rather than as a burglary tool.  

 
Weapons that are obtained during the course of the 
burglary shall only serve as a basis for filing burglary in the 
first degree where there is evidence that the offender took 
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the item to use as a weapon and not just for its monetary 
value.  

 
(3) Burglary in the First Degree - Assaults Any Person 

  
Any assault during a burglary or immediate flight from the 
building may be a basis for first degree burglary. 

 
b. Residential Burglary – 9A.52.025 
 

(1) Definitions 
 
     (a) Dwelling - RCW 9A.04.110(7) 

 
The definition of dwelling includes all areas of 
shared housing such as a tool or laundry room, 
hallway, attached garages and other common areas.  
State v. Neal, 161 Wn. App. 111, 249 P.3d 211 
(2011).  

 
(2) Residential Burglary - When Filed 
 

All entries into areas meeting the definition of dwelling 
noted above, coupled with sufficient proof of intent, shall 
normally be filed as residential burglary.    

 
(3) Occupied Burglaries - Aggravator 
 

For burglaries of occupied residences that occur at a time 
and place when residents are likely present, or there is other 
evidence that the defendant knew or should have know that 
the residence was occupied, an Occupied Residence 
Aggravator shall typically be included at time of filing  

 
c. Burglary in the Second Degree – 9A.52.030 
 

(1) Definitions 
 
     (a) Building - RCW 9A.04.110(5) 

 
d. Storage Lockers 
 
 Entries into storage lockers and other secure storage areas shall be 

filed as burglary in the second degree unless the area meets the 
statutory definition of dwelling in which case it may be filed as 
residential burglary.   
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e. Motor Homes and Boats  
 

Entries into motor homes and boats equipped with permanent 
sleeping or cooking facilities shall be charged as vehicle prowling 
in the first degree. 
 

f. Fenced Areas, Carports, Detached Garages and Similar Structures 
 
 A private yard that is partially enclosed by a fence and partially 

bordered by sloping terrain is not a fenced area, as required to 
support a conviction.  State v. Engel, 210 P.3d 1007 (2009). 

 
Entries into fenced areas, carports, detached garages, or similar 
structures shall ordinarily be directed for original filing in 
municipal or district court except in the following situations. 
 
(1) The total value damaged, taken or attempted to be taken is 

more than $1000; 
 
(2) The defendant’s criminal history or police intelligence 

indicates the defendant is part of organized illegal activity, 
is a prolific offender, or is otherwise a significant problem 
in the community; or 

 
(3) The entry was for a purpose other than theft or damage to 

property. 
 
g. Trespassed Shoplifters 

 
Where a person receives a written revocation from a merchant, 
then returns to the same merchant within the period of revocation 
and is detained for shoplifting, that person shall ordinarily be 
directed for original filing in municipal or district court for theft 
and/or trespass charges if the amount of the theft is less than or 
equal to $1,000. 
 
Where a person receives a written revocation from a merchant, 
then returns to the same merchant within the period of revocation 
and is detained for shoplifting, that person shall ordinarily be 
directed for expedited filing for theft charges if the amount of the 
theft is between $1,001 and $5,000. 
 
Notwithstanding the above, felony charges may be filed where the 
defendant’s criminal history or police intelligence indicates the 
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defendant is part of organized illegal activity, is a prolific offender, 
or is otherwise a significant problem in the community 

 
2. Multiple Counts/Amendments 
 

a. Initial Filing - Number of Counts 
 
 One count ordinarily should be filed for each crime up to the 

number of counts necessary for the defendant’s offender score to 
reach the 9 or more category if the most serious crime is burglary 
in the first or second degree or residential burglary.  One count 
should be filed for each crime up to a maximum of five counts for 
any other crime covered by this section.  For example, six counts 
of burglary in the second degree based on separate and distinct 
criminal conduct would be the maximum number of counts filed 
because additional counts after the first one will count as prior 
convictions worth 2 points.  RCW 9.94A.589. 

 
b. Amendment 
 

If the defendant sets a trial date, other charges that are supported 
by the evidence shall be filed at the time the trial date is set or soon 
thereafter.  In determining what additional charges should be filed, 
the deputy should consider adding those charges necessary to 
adequately hold the defendant responsible for the complete range 
and seriousness of the his criminal conduct. 

 
3. Other Chargeable Counts 
 

a. Different and separately secured offices or businesses in the same 
building or structure are separate buildings and should be 
separately charged. 

 
b. A theft or possession of stolen property count normally should not 

be added unless there is a substantial question as to the sufficiency 
of the evidence to prove the unlawful entry or remaining by the 
defendant under at least an accomplice liability theory. 

 
c. Malicious mischief in the first or second degree may be 

appropriately added where extensive vandalism, in addition to 
theft, occurs. 

 
d. The appropriate assault charge may be added to burglary in the 

first degree to most accurately reflect the nature of the crime (i.e., 
assault, rape).  These additional charges may not merge with the 
burglary in the first degree charge.  See RCW 9A.52.050. 
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4. Deadly Weapon/Firearm Allegations - See Section 19 
 
5. Sexual Motivation Allegation - See Section 6 
 

II. DISPOSITION 
 

A. CHARGE REDUCTION 
 

1. Degree 
 

A defendant will normally be expected to plead guilty to the degree 
charged and number of counts filed or go to trial.  In certain 
circumstances, a plea agreement with a defendant in exchange for a plea 
of guilty to a charge or charges that may not fully describe the nature of 
his or her criminal conduct may be necessary and in the public interest.  
See RCW 9.94A.411 (Statewide Prosecuting Standards).  Additionally, 
evidentiary problems which make conviction on the original charges 
doubtful and which were not apparent at filing, the discovery of facts 
which mitigate the seriousness of the defendant’s conduct, and the 
correction of errors in the initial charging decision may also require a 
reduction in the initial charge in exchange for a guilty plea.  
  
Caseload pressure or the expense of prosecution may not normally be 
considered.  The exception policy shall be followed before any reduction 
is offered in all cases after a trial date has been set.  

 
2. Dismissal of Counts 

 
Normally, counts representing six or less separate burglaries will not be 
dismissed in return for a plea of guilty to other counts.  The factors listed 
above may be considered in determining whether a count shall be 
dismissed.  Caseload pressures or the cost of prosecution may not 
normally be considered.  The exception policy shall be followed before a 
dismissal of charged counts is offered. 

 
3. Dismissal of Deadly Weapon/Firearm Allegations 

 
Normally, deadly weapon allegations in burglary in the first or second 
degree cases will not be dismissed in return for a plea of guilty.  The 
correction of errors in the initial charging decision or the development of 
proof problems which were not apparent at filing are the only factors 
which may normally be considered in determining whether to dismiss a 
deadly weapon or firearm allegation.  Caseload pressure or the cost of 
prosecution may not normally be considered.  The exception policy shall 
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be followed before a dismissal of a deadly weapon firearm allegation is 
offered. 

 
4. Dismissal of Sexual Motivation Allegations - See Section 6 
 

B. SENTENCE RECOMMENDATION 
 

1. Determinate Sentence 
 

a. A determinate sentence within the standard sentencing range shall 
be recommended.  Recommendations outside the specified range 
shall be made only pursuant to the exception policy.  All 
exceptions shall be discussed with the victim before being 
concluded. 

 
b. Alternative conversion of total to partial confinement and first 

offender policies apply to residential burglary and burglary in the 
second degree. 

 
2. Restitution -  
 
 The State will recommend full lawful restitution.  
 
3. Community Custody 
 
 The State will recommend community custody as required by law. 
 
4. DNA Identification 
 

DNA identification is mandatory for all felony convictions.  RCW 
43.43.754 

 
5. Exceptional Sentence   

 
Aggravating Factors (RCW 9.94A.535(2)) 
 
At the time of filing or as soon thereafter as full information is obtained,  
an exception in accordance with the prosecutor’s exception policy may be  
proposed to file an aggravating circumstance in order to seek an 
exceptional sentence above the presumptive sentencing range.  
Exceptional sentences shall be considered in all cases involving high-
impact offenders where a potential aggravating factor exists.  The filing of 
aggravating circumstances must be approved by a supervising senior. 
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An exceptional burglary offense is more serious than the typical offense  
and is identifiable by consideration of the following factors: 
 
(a) The current offense involved attempted or actual monetary loss 

substantially greater than typical for the offense; 
 

(b) The current offense involved a high degree of sophistication, 
planning or occurred over a lengthy period of time; 
 

(c) The victim of the burglary was present in the building residence 
when the crime was committed. 

 
 


